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EXHIBIT 1
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

UNITED STATES SECURITIES AND
EXCHANGE COMMISSION,
Plaintiff, Case No. 07 C 4483
v.
Hon. James B. Zagel
THOMAS FISHER,
KATHLEEN HALLORAN
AND GEORGE BEHRENS,

Magistrate Judge
Maria Valdez

Defendants.

DISTRIBUTION PLAN
Introduction
1.

The Securities and Exchange Commission (the “Commission”) commenced this

action against Defendants on August 9, 2007. By order dated August 3, 2010, the Court entered
Final Judgment as to Defendant Thomas Fisher pursuant to Rule 54(b) of the Federal Rules of Civil
Procedure. Pursuant to the Final Judgment, on September 7, 2010, Fisher paid a total of $825,000 of
prejudgment interest and disgorgement to the Clerk of this Court (the “Distribution Fund”). The
Distribution Fund was thereafter deposited in an interest-bearing account, account number
******5527, under the case name designation “U.S. Securities and Exchange Commission v. Thomas
Fisher, et al., 07 C 4483 (N.D. Ill.).”

2.

Additional funds have since been deposited into the Distribution Fund account in

connection with settlements by other defendants and pursuant to Final Judgments by the Court.
Funds were also deposited into an account being held by the Commission at the U.S. Treasury in
connection with the settlements in this case. To date, the total amount of the Distribution Fund
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(including funds being held by the Clerk of the Court and the funds being held by the
Commission) is approximately $1,260,708.23.
3.

On March 28, 2011, the Court appointed Damasco & Associates as the Tax

Administrator to fulfill the tax obligations of the Distribution Fund. (Docket # 101)
4.

On January 28, 2016, the Court appointed The Garden City Group, Inc., now

known as Garden City Group, LLC (“Garden City”) as the Distribution Agent to oversee the
distribution to injured investors of the disgorgement and prejudgment interest paid by
Defendants pursuant to Final Judgments in this matter. (Docket # 235)
5.

This distribution plan will seek to distribute the Distribution Fund to further

compensate the injured investors who previously received and cashed checks or otherwise
negotiated their distribution payments in the Commission’s related case, SEC v. Nicor, Inc. et al,
Case No. 07-cv-1739 (N.D. Ill). The distribution shall be made on the same basis as the
distribution plan in the Nicor case, the terms of which are incorporated herein and which shall
remain in full force and effect except as specifically modified by this Distribution Plan. (See
Nicor Distribution Plan, Nicor Docket # 56, also attached as Exhibit A.)
Defined Terms
5.

Terms defined in the Nicor Distribution Plan shall have the same meaning as in

this Distribution Plan, except as specifically modified.
6.

“Affiliate” shall have the meaning set forth in Section 101(2) of Title 11 of the

United States Code, 11 U.S.C. § 101(2).
7.

“Days” shall mean calendar days, unless specified otherwise.

8.

“Distribution Agent” shall mean Garden City, the Distribution Agent approved

by the Court to assist with the administration and distribution of the Distribution Fund.
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9.

“Distribution De Minimis Amount” shall mean the minimum Distribution

Payment amount of $10.00. No Eligible Investor shall receive a payment unless their pro-rata
share of the Net Available Fund results in a Distribution Payment of at least the Distribution De
Minimis Amount.
10.

“Distribution Fund” and/or “Fisher Distribution Fund” shall refer to the

disgorged funds and prejudgment interest assessed against the Defendants in compliance with the
Final Judgments in this case, plus any accumulated interest and earnings thereon as may be
provided by future Court orders or agreements in related cases. The Fisher Distribution Fund
consists of amounts being held both by the Court and by the Commission.
11.

“Distribution Payment” shall mean the pro-rata amount of the Fisher

Distribution Fund allocated to an Eligible Investor pursuant to their Eligible Loss Amount.
12.

“Distribution Plan” shall mean this distribution plan as approved by the Court.

13.

“Eligible Investor” shall mean the injured investors who were identified and

deemed Eligible Claimants in the Commission’s related case, SEC v. Nicor, Inc. et al, Case
No. 07-cv-1739 (N.D. Ill.), and who previously received and cashed checks or otherwise
negotiated their distribution payments in the Commission’s related Nicor case. Excluded
from the Eligible Investors are:
a.

Any individual named defendants in this action;

b.

Any individual named defendants in SEC v. Nicor, Inc. and Jeffrey Metz,
Civ. Action No. 07-cv-1739 (N.D. Ill.)

c.

Any employee or former employee of Nicor, Inc. who has been
terminated for cause, or has otherwise resigned, in connection with the
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conduct described in the Commission's complaint in this case or in SEC v.
Nicor, Inc. and Jeffrey Metz, Civ. Action No. 07-cv-1739 (N.D. Ill.);
d.

Any defendant in any action brought by the Commission or any class
action lawsuit related to the conduct described in the Commission’s
complaint in this action or any related Commission action unless and until
such defendant is found not liable in all such civil suits;

e.

Any Person who has been the subject of criminal charges related to the
violations alleged in the Commission’s complaint in this action or any
related Commission action, unless and until such defendant is found not
guilty in all such criminal actions;

d.

Any Affiliates, assigns, creditors, heirs, distributees, spouses, parents,
children, subsidiaries, or controlling entities of any of the foregoing
Persons or entities described in Paragraph 13 a - 13 f;

e.

Any Person who assigned their right to obtain a recovery in the
Commission’s action against Defendants; provided, however, that
this provision shall not be construed to exclude those Persons who
obtained such a right by gift, inheritance, devise or operation of
law; or

f.

The Distribution Agent, its employees, and those persons assisting
the Distribution Agent in its role as the Distribution Agent.

14.

"Net Available Fund" shall mean Fisher Distribution Fund, plus accumulated

interest and earnings thereon, less fees and costs of administering the Fisher Distribution Fund
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and implementing the Distribution Plan, and paying any taxes that may be assessed against the
Fisher Distribution Fund.
“Person” shall mean a natural individual, as well as a legal entity, such as a

15.

corporation, partnership, limited liability company or government entity. All nouns, pronouns,
and any variations thereof in this Distribution Plan shall be deemed to refer to the masculine,
feminine, neuter, singular or plural as the context may require.
“Plan of Allocation” shall mean the methodology by which an Eligible

16.

Investor’s Distribution Payment is calculated.
Plan of Allocation
17.

The Net Available Fund will be allocated to Eligible Investors on a pro rata basis,

based on the Eligible Investor’s pro rata share as determined in accordance with the Nicor
Distribution Plan.
The Distribution Agent shall determine each Eligible Investor’s pro rata share of

18.

the Net Available Fund , based on the Eligible Investor’s pro rata share as determined in
accordance with the Nicor Distribution Plan.
Plan and Procedures
19.

The Distribution Agent shall oversee the administration of the distribution as

provided in this Distribution Plan.
Within sixty days of the Court’s approval of this Distribution Plan, the

20.

Distribution Agent shall:
a.

Create a database, consisting of the existing information of the Eligible Investors;
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b. Run a National Change of Address (“NCOA”) search to retrieve updated
addresses for all records in the new database, thereby ensuring updated mailing
information for Eligible Investors;
c. Establish a website for the administration of the Distribution Fund, where Eligible
Investors may locate information regarding this Distribution;
d. Establish a toll-free telephone call-in number by which Eligible Investors can
obtain information about the Distribution Fund; and
e. Provide a final payee list to the Commission staff listing the names of the Eligible
Investors, their respective pro rata percentages of the Net Available Fund, and
each Eligible Investor’s Distribution Payment amount.
21.

Upon the Commission staff’s review of the final payee list, the Commission staff

shall move the Court to transfer funds being held by the Court under the case name designation
“U.S. Securities and Exchange Commission v. Thomas Fisher, et al., 07 C 4483 (N.D. Ill.)” and
funds being held by the Commission in this matter, to the Distribution Agent for distribution

pursuant to the Distribution Plan. In conjunction with the motion seeking transfer of the Fisher
Distribution Fund to the Distribution Agent for distribution, the final payee list shall, upon
request, be made available to the Court under seal.
22.

Following the Court’s approval of the Commission’s motion for the transfer of

funds to the Distribution Agent to distribute the funds to the Eligible Investors as provided for in
this Distribution Plan, the Distribution Agent shall commence the distribution to all Eligible
Investors as promptly as possible following such transfer of the funds.
23.

Upon receipt of the monies from the Court and the Commission in this matter, the

Distribution Agent shall sign a receipt acknowledging the receipt of the funds and deposit these
monies in a bank account as described below:
-6-
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(a)

The bank account will be maintained at a United States commercial bank (the
“Bank”), to be proposed by the Distribution Agent and not unacceptable to the
staff of the Commission.

(b)

The Distribution Agent shall then file the signed receipt with the Court and supply
a copy of the receipt to counsel for the Commission in this matter within ten (10)
business days of receipt of the monies.

(c)

Pursuant to an escrow agreement (the “Escrow Agreement”) to be provided by the
staff of the Commission, the Distribution Agent and the Bank shall establish an
escrow account in the name of and bearing the Employer Identification Number
(“EIN”) of the Qualified Settlement Fund (“QSF”), as custodian for the
distributees of the Distribution Plan. The name of each account shall be in the
following form: “U.S. Securities and Exchange Commission v. Thomas Fisher, et
al., 07 C 4483 (N.D. Ill.)” as custodian for the benefit of investors allocated a
distribution from the Distribution Plan in U.S. Securities and Exchange
Commission v. Thomas Fisher, et al., 07 C 4483 (N.D. Ill.) (the “Distribution
Fund Escrow Account” or “Escrow Account”). The Distribution Agent and the
Bank shall also establish a separate deposit account (e.g. controlled distribution
account, managed distribution account, linking checking and investment account)
titled as set forth above for the purpose of funding checks to be distributed to
investors by the Distribution Agent pursuant to the Distribution Plan.

(d)

All funds shall remain in the Escrow Account, separate from bank assets, pursuant
to the Escrow Agreement until needed to satisfy a presented check. Presented
checks will be subject to “positive pay” controls before they are honored by the
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bank, at which time funds will be transferred from the Escrow Account to the
zero-balance account to pay the approved checks.
(e)

During the term of the Escrow Agreement, if invested, the Escrow Account shall
be invested and reinvested in short-term U.S. Treasury securities
backed by the full faith and credit of the United States Government (“U.S.
Government”) or an agency thereof, of a type and term necessary to meet the cash
liquidity requirements for payments to Eligible Investors, tax obligations and/or
fees and expenses of the Tax Administrator and Distribution Agent, including
investment or reinvestment in a bank account insured by the Federal Deposit
Insurance Corporation (“FDIC”) up to the guaranteed FDIC limit, or in AAArated Money Market Mutual Funds registered under the Investment
Company Act of 1940 that directly invest in short term U.S. Treasury securities
and obligations, all backed by the full faith and credit of the U.S. Government;
provided, however, that the AAA-rated Money Market Mutual Funds’
investments in short term U.S. Treasury securities will not be made through
repurchase agreements or other derivative products.

(f)

The Distribution Agent shall provide duplicate original bank and/or investment
statements on any accounts established by the Distribution Agent to the Tax
Administrator on a monthly basis and shall assist the Tax Administrator in
obtaining mid-cycle statements, as necessary.

(g)

In consultation with the staff of the Commission, the Distribution Agent shall
work with the Bank on an ongoing basis to determine an allocation of funds
between the escrow and the deposit accounts that will preserve earnings, if
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possible, without compromising safety and soundness by providing maximum
protection for the Distribution Fund under the full faith and credit of the U.S.
Government and/or the maximum available FDIC deposit insurance and passthrough deposit insurance.
24.

All payments to Eligible Investors shall be preceded or accompanied by a

communication that includes, as appropriate:
(a)

a statement characterizing the distribution;

(b)

a statement that checks will be void after one hundred and twenty (120)
days; and

(c)

contact information for the Distribution Agent, to be used in the event of
any questions regarding the distribution.

Any such information letter or other mailing to recipients characterizing their distributions shall
be submitted to the Commission staff for review and approval. Distribution checks, on their
face, or in the accompanying mailing will clearly indicate that the money is being distributed
from a Distribution Fund established by the Commission.
25.

Under no circumstances shall the Distribution Agent, its employees or its agents

incur any liability to any Person in connection with a distribution made in accordance with the
list of all Eligible Investors and their Distribution Payments as approved by the Court, and all
Persons are enjoined from taking any action in contravention of this provision. Upon receipt and
acceptance by an Eligible Investor of a distribution from the Fisher Distribution Fund, such
Eligible Investor shall be deemed to have released all claims that such Eligible Investor may
have against the Distribution Agent, its employees, agents, and attorneys in connection with the
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Plan of Distribution and the administration of the Fisher Distribution Fund, and shall be deemed
enjoined from prosecuting or asserting any such claims.
26.

All checks will bear a stale date of one hundred and twenty (120) days from the

date of the check. Checks that are not negotiated within the stale date shall be voided and the
issuing financial institution shall be instructed to stop payment on those checks.
Post Distribution
27.

The Distribution Agent shall reissue checks to Eligible Investors, upon the receipt

of a valid, written request from the Eligible Investor. Such reissued checks will be void after
sixty (60) days from issuance and in no event will a check be reissued after one hundred and
twenty (120) days post-distribution.
28.

Checks returned as undeliverable by the USPS and for which a new address has

been provided by the USPS will be repackaged and sent to the new address. For checks returned
as undeliverable by the USPS and for which no new address is provided, the Distribution Agent
shall run a new NCOA search and/or an advanced address search, to the extent feasible.
Additional efforts to identify new addresses for returned checks will be conducted as necessary
and economically reasonable after consultation with the staff of the Commission. Where new
address information becomes available, the Distribution Agent shall repackage the distribution
check and send it to the new address. Where new address information is not available after a
diligent search (and in no event later than one hundred and twenty (120) days after the initial
mailing of the original check), the check shall be voided and the Distribution Agent shall instruct
the issuing financial institution to stop payment on such check.
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29.

Furthermore, the Distribution Agent will take additional steps, as necessary, to

follow up on the status of uncashed checks at the request of Commission staff and will reissue
such checks if necessary, within one hundred and twenty (120) days post-distribution.
Tax Compliance
30.

The Fisher Distribution Fund is a “Qualified Settlement Fund” within the

meaning of the regulations issued under Section 468B(g) of the Internal Revenue Code of 1986,
as amended. The Tax Administrator is the administrator of such Qualified Settlement Fund, for
purposes of Treas. Reg. § 1.468B-2(k)(3)(I), and shall satisfy the tax related administrative
requirements imposed by Treas. Reg. § 1.468B-2, including, but not limited to:
a.

obtaining a taxpayer identification number;

b.

timely requests for funds necessary for the timely paying of all applicable
taxes, the timely payment of taxes for which the Tax Administrator has
received funds, and the filing of applicable returns; and

c.

fulfilling any information reporting or withholding requirements required
for distributions from the Fisher Distribution Fund.

d.

The Distribution Agent shall cooperate with the Tax Administrator in
providing any information necessary to ensure income tax compliance.

Distribution Fund Reporting and Accounting
31.

The Distribution Agent shall provide Commission staff, who shall file with the

Court, a progress report, pursuant to and in a format to be provided by Commission staff, within
forty-five (45) days of Court approval of this Distribution Plan, and shall provide additional
reports within twenty (20) days after the end of every quarter thereafter, and a final report when
its duties are completed.
- 11 -
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32.

The progress reports shall inform the Court and the staff of the Commission of the

activities and status of the Distribution Fund during the requested reporting period, and shall:
a.

Specify, at a minimum, the location of the account(s) comprising the Distribution
Fund; and

b. Include, among other things, an interim accounting of all monies in the
Distribution Fund as of the most recent month-end, including the value of those
accounts, all monies earned or received into these accounts, monies expended
from the Distribution Fund to satisfy any fees, costs, taxes, and other expenses
incurred in the implementation of this Distribution Plan, and funds distributed to
Eligible Investors under this Distribution Plan.
33.

The final report shall include, among other things, a final accounting of all monies

received, earned, spent, and distributed in connection with the administration of the Distribution
Plan, and a request for approval of any unpaid taxes.
34.

The Clerk of the Court shall provide the Distribution Agent with any and all

account information relating to funds held by the Court that may be required for the progress and
final reports, including providing copies of any account statements that the Distribution Agent
may request.
35.

The Distribution Agent shall provide the Commission staff with interim invoices

for payment of all professional services fees and case-specific expenses incurred by the
Distribution Agent in the performance of its duties under this Distribution Plan.
Wrap Up and Wind Down of Distribution
36.

The Distribution Agent will retain all claims materials in paper and electronic

form for a period of six (6) years after approval of the final report and final accounting and
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thereafter will transfer the documents to the Commission, pursuant to the Commission staff’s
direction. In addition, the Distribution Agent will shut down the website and customer service
telephone lines established specifically for the administration of the Distribution Fund six
months after the transfer of any remaining funds to the Commission, or at such earlier time as the
Distribution Agent determines with the concurrence of the Commission staff.
37.

No further claims shall be made against the Distribution Fund beyond the amount

allocated to Eligible Investors. Once the funds, if any, are returned to the Commission, no
additional payments shall be made whatsoever.
38.

Upon final distribution of the funds, the Distribution Agent shall make

arrangement for the final payment of taxes and shall submit a final accounting to the Court in a
standard accounting format provided by the staff of the Commission. The Distribution Agent
will be eligible for discharge after all of the following have occurred: (1) the final accounting has
been submitted and approved by the Court, (2) all taxes have been paid and (3) any remaining,
undistributed funds have been disposed of in accordance with further Motion by the
Commission.
39.

If, after the Distribution Agent makes all distributions to Eligible Investors and

has exhausted good faith efforts to locate Eligible Investors who have not cashed their checks,
and all taxes of the Fisher Distribution Fund have been satisfied and there are remaining funds in
the Fisher Distribution Fund, those funds shall be returned to the Commission to be remitted to
the United States Treasury.
40.

Once the funds, if any, are returned to the Commission, no additional payments

shall be made whatsoever and, in order to allow the full and final distribution of the Net
Available Fund, no further claims shall be made against the Net Available Fund beyond the
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amount allocated to Eligible Investors. Accordingly, this Distribution Plan, as approved by the
Court, bars any further claims against the Net Available Fund beyond the amount allocated to
Eligible Investors.
41.

The Court reserves the right to amend this Distribution Plan from time to time.

Miscellaneous
42.

The Distribution Agent is entitled to rely on all outstanding rules of law and court

orders, and shall not be liable to anyone for any action taken or omitted by him in connection
with this Distribution Plan, except upon a finding by this Court of misfeasance, gross negligence,
or reckless disregard of duty under this Distribution Plan.
43.

The Distribution Agent is authorized to enter into agreements with financial

institutions (“Institutions”) as may be appropriate or necessary in the administration of the Fisher
Distribution Fund, provided that such Institutions are not excluded pursuant to other provisions
of this Distribution Plan. In connection with such agreements, the Institutions shall be deemed to
be agents of the Distribution Agent under this Distribution Plan.
44.

To carry out the purposes of this Distribution Plan, the Distribution Agent is

authorized to make such adjustments consistent with the purposes of the Distribution Plan as
may be agreed upon between the Distribution Agent and the Commission and approved by the Court.
45.

The Distribution Agent will take reasonable and appropriate steps to distribute the

Fisher Distribution Fund according to this Plan. If there are any changes to the Plan that are
determined to be material, Court approval is required prior to implementation by amending this
Plan, which may be done upon the motion of any party, or upon the Commission’s own motion.
Immaterial changes may be made by the Distribution Agent in consultation with and with the
express approval of the staff of the Commission. For good cause, the Distribution Agent and/or
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the Commission staff may extend any of the procedural dates set forth in this Plan. If any such
extensions are made, the Court must be kept apprised of the status of the distribution, and/or such
extensions in the progress reports to the Court pursuant to Paragraph 31 of this Distribution Plan.
46.

All proceedings with respect to the administration, processing, and determination

of claims and the determination of all related controversies, shall be subject to the exclusive
jurisdiction of this Court.
47.

The Court reserves the right to amend this Distribution Plan from time to time,

and retains jurisdiction over this matter for this purpose and for any and all other matters that
may arise under or relate to this Distribution Plan.
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